Statutory Instrument 213 of 2019,

[CAP. 10:20 1
Presidential

Powers (Temporary Meas ures) (Amendment of l
Exchange Control Act) Regulations, 2019

HIS Excellency the President, in terms of
Presidential Powers (Tem

hereby makes the followin

section 2 of the I
porary Measures) Act [Chapter 10:20),
£ regulations: —
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Regulations, 2019,

Presidential Powers
(Amendment of Exchange Control Act)

Amendment of section 2 of Cap. 22:05

2. The Exchange Control Act |Chapter 22:05] (“the principal
Act”) isamended in section 2 ("Regulatory powers of President™)(1))

by the insertion of the following paragraph after paragr 1ph (c)—
“and |
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Presidential Powers ( Temporary Measures) (Amendment of
Exchange Control Act) Regulations. 2019

“11 Civil penalty orders
The provisions of the Schedule apply to any infringement -
of this Actin respect of which itis provided that a civil penalty is '

payable.
(b) by the insertion of the following schedule thereto—

“SCHEDULE (Section 11) "'%
CIVIL PENALTY ORDERS
ARRANGEMENT OF PARAGRAPHS

Secrion
I. Interpretation in Schedule.
2. Powerol Reserve Bank toissue civil penalty orders and categones thereof .
3. VManation of certain penalties and limitation of multiﬁtinf penalties.
4. Service and enforcement of civil penalties and destination of proceeds
thereol.

Limitation on issuance and enforcement of civil penalty orders.

5:

6.  Additional due process requirements before service of certain civil pen
orders.

7. Judicial review of civil penalty orders. “'_ o

Saliv Ged

8. Evidentiary provisions in connection with civil per ity or
9, E'G-Elg‘nﬂlﬂl officers. %

Interpretation in Schﬂdufﬁi 40

is Schedule, unless the context othery

clause”, in relation to a civil pe 2 '
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sion of this Actin r:spe-:laf
d, together with (if nec
";Eiﬂ'g the default;
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penalty clause™ and “cumulative penalty clause™ shall be consirued
accordingly;

“remediation clause” in relation to a civil penalty order, is the part of

the order that stipulates the remedial action 1o be taken by the
defaulier;

Power of Reserve Bank to issue civil penalty orders and categories thereof

r 2. (1) Where default is made in complying wilth any provision of this
; Act or of regulations or order made under this Aet for which a civil penalty

15 specified 1o be leviable, the Reserve Bank may, in addition to, and without
derogating from, any ¢riminal or non-criminal penalty that may be imposed
by this Act or any other law for the conduet constiluting the default, serve
upon the defaulter a civil penalty order of the appropnate category specified

in subparagraph (2), (3). (4), (5) or (6) or any combination of such orders as
the provision in question may allow

(2) A category 1 civil penalty order provides for a combination of a fixed
penally and a cumulative penalty over a period not exceeding ninety days
for a specified completed and irremediable default (that is to say a default in

respect of which no remediation is sought by the Reserve Bank oris possible),
of which—

(a} the hixed penalty shall be the maximum amount specified for level
10 (or the penalty specified in paragraph 3, as the case may be);
and

(b) the cumulative penalty shall be a penalty of the maximum amount
of level 3 for each day (beginning on the day after the service of

a civil penalty order) during which the defaulter fails to pay the
fixed penalty under paragraph (a): i

(3) A category 2 civil penalty order pmwde;fqg_-i Mﬁﬂm
: Eﬂﬂiﬁ; for a specified completed but rﬂl'l'lﬂdiﬂhlt.dmg W .'.:."' _ :
- (a) must be suspended conditionally upon ﬂg, lte
- remedial action specified in the civil penalty.
(that is to say, within twenty-four hours after the ¢i

“served on him or her);
the civil penalty becoming opera ;
pliance with the requested remedial a
ty of the maximum amount of leve
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(a) the fixed penalty shall be the maximum amount specihed for level
5: and

(h) the cumulative penalty —

(i) relating to paragraph (a) shall be a penalty of the maximum
amount of level 3 for each day (beginning on the day after
the service of a civil penalty order) during which the defaulter
fails to pay the civil penalty under paragraph (a); and

(ii) relating to the taking of the specified remedial action—
A.  shall be the maximum amount of level 3 for each day,
not exceeding 90 days, that the defaulter fails 1o take the

specified remedial action with effect from a specified
date; and

B. mustbesuspended conditionally upon the defaulter takin
the remedial action specified in the civil penalty order
within the time specified in the order.

(5) A category 4 civil penalty order provides for a cumulative penalty
for a continuing default which—

(a) must be suspended conditionally upon the defaulter immediately
(that is to say, within twenty-four hours after the civil penalty is
served on him or her) ceasing the default;

(b) upon the civil penalty becoming operative because of failure to
cease the default immediately, shall be the maximum amount fixed
for level 6 for each day during which the default continues, not
exceeding a peniod of 90 days.

(6)A category 5 civil penalty order provides foracombination of a fixed
penalty and a cumulative penalty for a specified continuing default where the
time of compliance is of the essence— _

(a) both of which penalties must be suspended ¢ 1ly upon the

d:faullcr taking the remedial action spaclﬁn:f in ﬂnﬁﬁl‘m
“order within the time specified in the order;

W ich, upon the civil penalty becoming operative bec
~ compl liance with the requested remedial ncttmg; |

1) afixed penalty uﬂhtmammumamuunp
1 -i  the specified deadline; and

-.-.; penalty of the maxim
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receipl or payment in any currency other

than the 7
whose purchase. sale or ¢ Zimbabwe dollar for

(2) It the attributed value of the goods or services referred to in
:‘; ubparagraph (1) was in United States dollars or another foreign currency,
f :wr the1 purposes u_[ hxing the penally the Zimbabwe dollar equivalent of the
\ aI:.u: shall be the interbank rate of exchange of the Zimbabwe dollar for the
United States dollar prevailing on the day the civil penalty order is issued.

(3) A single civil penalty order may be served in respect of two or more
defaults committed by the defaulter within a single period not exceeding six
months, butif the aggregate of such defaults results in the defaulter becoming
hable (¢ither immediately or within seven days from the service of the civil
penalty order) to a penalty or combined penalties in excess of the equivalent of
fifty thousand dollars, the Reserve Bank may select one or any combination of
those defaults which will not result in the defaulter becoming so liable, while
reserving the nght to serve a second or further additional civil penalty orders
in respect of the defaults not so selected if the defaulter does not comply with
the first civil penalty order.

Service and enforcement of civil penalties and destination of proceeds thereof

4. (1) References to the Reserve Bank serving upon a defaulter any civil
‘penalty order in terms of this Act (or serving upon an alleged defaulter a show
cause notice referred to in paragraph 6 ("Additional due ss requirement
belore service of certain civil penalty urders"]._n_rp:"

mﬁﬁmrﬂ Bank to deliver such order (or such
 defaulter (or alleged defaulter) concerned in any
~ (a) by registered post addressed 1o U
- defaulter’s) principal office in Zimk
~ of the defaulter (or alleged default

-:;.:::-._';;" tﬁ? hﬂ.ﬂd dﬂiivﬁr}" 1o the difﬂﬂ!ﬂf, T
W of the defaulter (or alle gei

¥

ninspector or other person €m 018}
%

R

Unit. or a police officer), or toa res
of business of the defaulter; or
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Provided that in this case a copy of the order or nitice shall
also be sent 1o the electronic mail or lelefacsimile address of the
defaulter s (or alleged defaulter’s) legal pracutioner in Zimbabwe

(2) The Reserve Bank shall not extend the period specified in a civi
penalty order for compliance therewith t:r.uzpt upon good cause shown 1o
him or her by the defaulter, and any extension of bme so granted shall be
noted by the Reserve Bank in the civil penalty enforcement register referred
to in paragraph 8 ‘Evidenuary provisions in connection with civil penalty
arders”).

(3) If in this Act both the defauling company and every olficer of the
company who is in default are said to be liable 1o a civil penalty order, the
Reserve Bank may —

(a) in the same civil penalty order, name the defaulting company
and every of ficer concerned as being so liable separalely, or i1ssue

separate civil penalty orders in respect of the defaulting company
and each of the officers concerned;

(b} may choose to serve the order only upon the defaulting company
i, in his or her opimon (which opimion the Director shall note in
the civil penalty enforcement register referred Lo in paragraph 8,
there may be a substantial dispute of fact about the identity of the
particular officer or officers who may be in default:

Provided that nothing in this mmﬁ@s the dnfnull
liability of officers of the company mentic Eﬂ t

(4) The Reserve Bank may, inthe mtnl[ﬂnulam
order, cite two or more defaults relating to different pre -3{
Lhe defaulls in question—

(a) occurred concurrently or within a period not ex
from the first default or defaults to the la

(b) arose in connection with the same set ¢
3 j}\?ﬂ']'i:rcmthisﬁcl thcsamta:r.sumnnss Ol
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are concluded [ihl& criminal proceedings sre d .
. concluded even if they are appealed ._,,-%,k,_.“ mﬂrﬂﬂ:f [““" purpose 1o be

e ; - For the aveid
of doubt it is declared thit the acquittal of an allcged defaulter i et
ings does nol excuse the defaulter from :E‘:hi|u}.u19n;e;i'.::|=;“;:ﬂ:';

proceedings),
(6) Upon the expiry of the 90 day period within which any civi) penalty
- order of any category must be paid, the defaulter shull be guilty of an olfence

and liable to a fine not exceeding level 6 or W imprisonment for :
exceeding one year or to both, a penod not

(7) The amount of any civil penalty shall —

(a) be payable to the Reserve Bank and shall form part of the fund
of the Reserve Bank: and 5 :
(b) be a debt due to the Reserve Bank and shall be sued for in any

proceedings in the name of the Reserve Bank in any coun of
compeltent civil junsdiction.

(8) If the defaulter is a company, private business corporation or other
body corporate, every officer of the company, corporation or body corporate.
mentioned in the civil penalty order by name or by office, is deemed 1o be
in default and any one of them can, on the basis of joint and several liability,
be made by the Reserve Bank to pay the civil penalty in the event thal the

‘company, corporation or body corporate does not pay.

(9) If the Reserve Bank in terms of subsection (7)(b) desires to institute
proceedings o recover the amounts of two or more civil penall :

of competent civil jurisdiction, it may, after notice to all

bring a single action in relation to the recovery of those pe) lties if the orders
relating to those penalues— = S
(a) were all served within the period of 12 months preces
institution of the proceedings; and L Ve

(b) were served— wlly

(1) on the same company or p'l'lifﬂ' S :,:*1
(if) in relation to the same default or
committed by the same com
corporation or different com

_ corporations; or
(i) on two or more companies o
~ whose registered offices are
~ of the court before which the |
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subparagraph (6). may on its own mt:bllt.?r::_ :l: ;:ln n::;:
application of the prosecutor and in addition o any pf:;alli f::, Iihu e
Impose Fivcﬁmnmmuﬁ'jUdEfmentml'nvnurul'lhr P.t".fr:n-n. urn -
of any outstanding civil penalty due from the convicted defaulter.

of an offence against

i - rs
Limitation on issuance and enforcement of ¢ ivil penalty orde

5. (1) No civil penalty order may be Iir-;sl.llud more than !de-::nnlr;-s::;ln:}';
the date when the infringement or alleged infringement occurmed Or e &

DCCLUr

(2) Any amount owing under a civil penalty mdgr ils a debt owed to
the State for the purposes of section 15(b) of the Prescription Act |Chapter

8:11).

Additional due process requirements before service of certain civil penalty
orders

6. (1) Except in relation to any civil penalty order which the Reserve
Bank is satisficd that it does not involve any substanuive dispute of facl, the
Reserve Bank must notfy the alleged defaulter in writing of the Reserve
Bank’s intention to serve the civil penalty order (which r A Tt
be called a “show cause notice™ ) and ﬂwﬂm
so and shall call upon the alleged defaulter (o she
specified in the notice (which penod shall not be
than seven days from the date ol service of the no
order should not be served upon him or her, and

! (a) makes no represenmtic}m-thﬂm.- th
Reserve Bank shall proceed 1o serve the civ

e il 11

(b) makes representations showing that the all
was not wilful or was due (o circumstar
defaulter’s control or for any other reast
penalty provision in question, th v
10 serve the civil penalty order; or

(c) makes no representations of the kind refe
the Reserve Bank shall proceed «

() In add
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in relation W the heanng and determination before the Reserve Bank of the
alleged default in queshion, and to any person summoned Lo give evidence or
giving evidence before the Registrar.

(3) Any person who is aggrieved by a civil penalty order made after
the making of representations in terms of this section may appeal against the
order 1o a judge of the High Court, and the judge may make such order as
he or she thinks ht:

Provided that the lodging of the appeal shall not of itself suspend the
obligation of the defaulter to comply with the civil penalty order,

Judicial review of civil penalty orders

7. 1f the Reserve Bank does not issue a show cause order under paragraph
6 before issuing and serving a civil penalty order under paragraph 5. the
defaulter or alleged defaulter may seek review of the Reserve Bank’s action

by the High Court, but the lodging of the application for review shall not of
itself suspend the obligation of the defaulter to comply with the civil penalty

order.

Evidentiary provisions in connection with civil penalty orders
8. (1) For the purposes of this Schedule the Reserve Bank shall keep a
civil penalty enforcement register wherein shall be recorded— |
(a) the date of service of every show cause nolice, the mme:lnd the
physical or registered office m&mmw whom it was

served, the civil penalty pmwmmiun! lior Muhlhb-nllcpd
defaulter was alleged to be in default, and or not the show

cause notice was followed by the
Provided that a record or an.
representations made in response L0 a
made by way of an entry or cross-refer
register, and if recorded by way @
the representations must be presery - e T
years from the date when they wer o the Reserve Bank; ey

physical or registered office add:
was served, the civil penalty proy
~ defaulter was in default, and the ¢ :
order was complied with or the penalty thereu
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by the Reserve Bank as a true copy of the nrilginul ,shall on its mere

production in any civil or eriminal pmq::dmgs by any person, be

prima facie prool of the contents therein: or X
(b) any civil penalty order that has been served in terms of this Act,

authenticated by the Reserve Bank as a true copy of the ﬂng{nal,

shall on its mere production in any ¢ivil or cnminal proceedings

by any person, be prima facie proof of the service of the order on

the date stated therein upon the defaulter named therein, and of ~

the contents of the order. !

Designated officers

9.(1) Any reference to the Reserve Bank inthis Schedule shall be construed
as a reference 1o a designated officer.

(2) The Governor of the Reserve Bank shall furnish each designated
officer with a certificate signed by or on behalf of the Governor stating that
he or she has been appointed as an designated officer for the purpose of this
Schedule.

(3)}A designated officer shall, on demand hymrmaqmbyﬂw
s Schedule,

exercise of the powers conferred upon the Reserve Bank Ili'ﬁ'? r this S
exhibit the certificate issued (o him or her in terms of -_r;‘.'_.‘-;.:.__'_;__ (2).".
P
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